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Abstract

This  article  analyzes  the  extent  to  which  the  Appellate  Body  and  WTO  panels  compare  the

authentic texts in their examination of the WTO Agreements and the extent to which the parties

themselves do so in their arguments. The texts of the WTO Agreements are authentic in English,

French  and  Spanish.  Article  33  of  the  Vienna  Convention  on  the  Law  of  Treaties  governs  the

interpretation  of  treaties  authenticated  in  two  or  more  languages.  WTO  practice  diverges

significantly from the rules set out in Article 33 and the travaux préparatoires of the International

Law Commission. The terms of a plurilingual treaty are presumed to have the same meaning in

each authentic text, which means that a treaty interpreter need not compare the authentic texts

as a routine matter as a matter of law. Nevertheless, routine comparison of authentic texts would

be good practice in the WTO context, since there are several discrepancies that could affect the

interpretation of WTO provisions.

1. Introduction  [1]

English, French and Spanish are the official languages of the WTO. Each of the English,

French and Spanish legal texts of the WTO is authentic.  [2] Versions in other languages are

not authentic.  [3] In practice, English is the “working” language of the WTO. While formal

trade negotiations  and meetings  of  the WTO bodies are conducted in the three official

languages, with the use of simultaneous interpretation, other, more informal meetings are

conducted in English. Most panel and Appellate Body reports are written in English and

then translated into French and Spanish. Likewise, the Uruguay Round Agreements were

drafted in English and then translated into French and Spanish. These agreements cover

hundreds of pages of treaty text. It thus is not surprising that the authentic texts sometimes

diverge. When there is a divergence of treaty language among the authentic texts, the rules

of  interpretation  of  Article  33  of  the  Vienna Convention  on  the Law of  Treaties  can  be

applied to reconcile the divergence.  [4]

While the rules of treaty interpretation set out in Article 33 of the Vienna Convention

are capable of reconciling discrepancies among the English, French and Spanish texts,  [5]

discrepancies among these texts still have the potential to cause systemic problems. Until

recently, panel and Appellate Body hearings have been conducted in English and the reports

have been drafted in English.  [6] Thus, as long as there were no problems with the English
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text of the agreements, the French and Spanish texts merely provided one more step in the

process of treaty interpretation. As long as panels and the Appellate Body consider treaty

text in the three languages all the time, it should not matter in which language the report is

written. However, this only occurs in a minority of cases, which may be one reason why

many discrepancies among the English, French and Spanish legal texts remain unresolved.

 [7]

The majority of law firms that have important WTO practices conduct their work in

English. However, as the importance of WTO law grows and expertise in WTO law spreads

to firms that conduct their work in French or Spanish, more lawyers will consult the WTO

legal  texts in other  languages  than English.  Discrepancies among the texts may lead to

confusion if, for example, Spanish-speaking lawyers prepare legal arguments based on the

Spanish  text  of  the  treaties  (and  the  Spanish  translations  of  panel  and  Appellate  Body

reports),  while  their  counterparts  prepare  theirs  in  English.  Indeed,  failure  to  consider

discrepancies  as  a  possible  source  of  a  dispute  can  represent  a  significant  obstacle  to

resolving a dispute through negotiation.  [8]

In  addition  to  the potential  for  problems  in  the international  arena,  discrepancies

between  different  authentic  texts  have  implications  in  domestic  legal  systems.  [9]

Countries tend to adopt and implement treaties in their official languages.  [10] Thus, for

example,  where there  is  a  discrepancy between the English and Spanish texts,  English-

speaking and Spanish-speaking countries will adopt and implement different texts of the

WTO agreements in question. This in turn can create a divergence in compliance with WTO

norms by legislators or a divergence in the interpretation and application of WTO norms by

administrative agencies and national courts.  [11]

This article begins by examining the rules of Article 33 of the Vienna Convention. It

then examines WTO jurisprudence in which the Appellate Body has applied Article 33 of the

Vienna Convention and examined the treaty text in the three authentic languages.  This

examination reveals that the Appellate Body has only considered the three authentic texts in

just  over  twenty-two percent  of  cases,  even  though Article  33  is  material  part  of  treaty

interpretation,  according  to  the  International  Law  Commission,  [12] and  reflects  the

customary rules of  treaty interpretation.  [13] This article  then  examines  the practice  of

WTO panels and compares it to the practice of the Appellate Body. The article concludes

that WTO panels and the Appellate Body should apply Article 33 of the Vienna Convention

more systematically.  [14]

2. Article 33 of the Vienna Convention

Most treaties are bilingual or plurilingual.  [15] Article 33 of the Vienna Convention on the

Law of Treaties  [16] reflects customary international law regarding the interpretation of

treaties authenticated in two or more languages. It provides as follows:  [17]

Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the text is equally

authoritative in each language, unless the treaty provides or the parties agree that, in case of
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divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the text was

authenticated shall  be considered an authentic text only if  the treaty so provides or the

parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each authentic

text.

4.  Except  where  a  particular  text  prevails  in  accordance  with paragraph 1,  when  a

comparison of the authentic texts discloses a difference of meaning which the application

of articles 31 and 32 does not remove, the meaning which best reconciles the texts, having

regard to the object and purpose of the treaty, shall be adopted.

The Appellate Body has taken the view that the customary rules of treaty interpretation

reflected in Article 33 of the Vienna Convention requires the treaty interpreter to seek the

meaning that gives effect, simultaneously, to all the terms of the treaty, as they are used in

each authentic language, but also to make an effort to find a meaning that reconciles any

apparent  differences,  taking  into  account  the  presumption  that  they  have  the  same

meaning in each authentic text.  [18] Indeed, consulting the different authentic texts may be

viewed as an interpretative tool that assists in determining the ordinary meaning of treaty

terms in their context, in light of the object and purpose, rather than a source of conflicting

texts  of  treaty  terms.  [19] The  presumption  in  paragraph  33(3)  and  the  obligation  in

paragraph  33(4)  to  adopt  the  meaning  that  best  reconciles  the  texts  require  the  treaty

interpreter to avoid conflicting interpretations.

In its commentary on the draft Article that was later adopted as Article 33(3) of the

Vienna Convention,  [20] the International Law Commission made several  observations.

Paragraph  1  expressed the general  rule  of  the  “equality  of  the  languages  and the equal

authenticity of the texts in the absence of any provision to the contrary”.  [21] While some

treaties designate one language as authoritative in the case of divergence, this is not the

case with the covered agreements of the WTO. The International Law Commission chose to

not  address  in  paragraph  1  the  issues  of  whether  the  “master”  text  should  be  applied

automatically  as  soon as the slightest difference appears in the wording of  the texts or

whether recourse should first be had to all or some of the normal means of interpretation in

an attempt to reconcile the texts before concluding that there is a case of “divergence”, since

the jurisprudence was unclear on this point.  [22]

The  International  Law Commission  emphasized  that  the  plurality  of  the  authentic

texts of a treaty is “always a material factor in its interpretation”, but stressed that in law

there is only one treaty accepted by the parties and one common intention even when two

authentic texts appear to diverge.  [23] The effect of the presumption in paragraph 33(3) is to

entitle each party to use only one authentic text of a treaty at the outset.  [24] Moreover, this

presumption makes it unnecessary for tribunals to compare language texts on a routine

basis; comparison is only necessary when there is an allegation of ambiguity or divergence

among authentic texts, which rebuts the presumption.  [25] A duty of routine comparison

would imply the rejection of this presumption.  [26] The practice of the Appellate Body and

WTO  panels  supports  the  view  that  routine  comparison  is  not  necessary,  as  does  the

practice of many domestic courts and other international tribunals.  [27]
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In practice,  most  plurilingual  treaties contain some discrepancy between the texts.

Discrepancies in the meaning of the texts may be an additional source of ambiguity in the

terms of the treaty. Alternatively, when the meaning of terms is ambiguous in one language,

but clear in another, the plurilingual character of the treaty can facilitate interpretation.

Because there is only one treaty, the presumption in paragraph 3 that the terms of a treaty

are intended to have the same meaning in each authentic text “requires that every effort

should be made to find a common meaning for the texts before preferring one to another”.

 [28] Regardless of the source of the ambiguity, “the first rule for the interpreter is to look

for the meaning intended by the parties to be attached to the term by applying the standard

rules  for  the  interpretation  of  treaties”  in  Vienna  Convention  Articles  31  and  32.  The

interpreter can not just prefer one text to another.  [29]

In formulating paragraph 3 of the draft Article, the Commission rejected the idea of a

general rule laying down a presumption in favour of restrictive interpretation in the case of

an ambiguity in plurilingual texts  [30] and rejected creating a legal presumption in favour

of the language in which the treaty was drafted.  [31] In doing so, the Commission rejected

the approach taken by the Permanent Court in the Mawommatis Palestine Concessions  case.

 [32]

The draft Article provided that, when a comparison of the authentic texts discloses a

difference  of  meaning  which  the  application  of  articles  31  and  32  does  not  remove,  “a

meaning which as far as possible reconciles the texts shall be adopted”, whereas the final

version of Article 33(4) provides that “the meaning which best reconciles the texts, having

regard to the object and purpose of the treaty, shall be adopted”. Adding the criterion of

object  and purpose  addresses  the  possibility  of  the  treaty  interpreter  applying  her  own

criterion in situations where there alternative meanings that reconcile the text.  [33]

Linderfalk argues that the process of harmonization in Article 33 must take place in a

predetermined  order.  [34] First,  the  treaty  interpreter  must  determine  whether  the

difference in meaning can be removed through the application of Articles 31 and 32. Second,

if there is divergence in meaning, does one text prevail? This step does not apply to the WTO

agreements, since there is no provision indicating that one text will prevail in the event of a

discrepancy. Third, if there is divergence in meaning, “the meaning which best reconciles

the texts, having regard to the object and purpose of the treaty, shall be adopted”. This step

requires  that  the  texts  be  reconciled,  not  the  meanings.  [35] This  requires  the  treaty

interpreter to consider alternative meanings and to choose the one which best reconciles

the  texts,  not  according  to  the  subjective  view of  the  interpreter,  but  according  to  the

objective criterion of the object and purpose of the treaty.  [36]

Tabory sets out the following steps: (1) Understand the treaty on the basis of one text,

which is presumed to express the common meaning in accordance with Article 33(3); (2) If

there is a problem or lack of clarity, compare the authentic texts in an effort to find their

common meaning, in accordance with Article 33(4); (3) If there is a difference of meaning,

apply Article 31 and, as a supplementary means, Article 32; and (4) Reconcile the texts in

light of the object and purpose, in accordance with Article 33(4).  [37]

The  very  nature  of  languages  and  legal  systems  is  an  important  source  of

discrepancies.  There  can  be  discrepancies  in  the  use  of  legal  terminology  even  when
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countries use the same language and have a common legal system.  [38] Some expressions

may be difficult to translate into another language.  [39] Differences between legal systems

and legal cultures further complicate the task of translating legal concepts.  [40] Indeed, the

further apart the language structures are and the further apart the legal systems are, the

more difficult it will be to translate legal terms without altering the meaning.  [41] In the

case of the WTO, English, French and Spanish are not that far apart, relatively speaking.

 [42] They use virtually  identical  alphabets and have a considerable amount of  common

vocabulary, much of which is based on Latin. In addition, each of the three languages has

incorporated vocabulary from each other. While there are some differences in the structure

of each language, these differences are relatively limited. Thus, it should be relatively easy to

compare texts on a routine basis at the WTO.

3. wto APPELLATE BODY Jurisprudence

This  section  examines  the  Appellate  Body reports  in  which  one  or  more  parties  or  the

Appellate Body compared the authentic texts of a WTO Agreement, organized according to

the nature of the analysis and in chronological order. In seven reports, the Appellate Body

refers  explicitly  to  a  specific  paragraph  of  Article  33  of  the  Vienna  Convention.  In  six

reports, it compares the texts without any reference to Article 33 and without any of the

parties raising arguments based on a comparison of the texts. In twelve reports one or more

parties presented arguments based on a comparison of the texts. In three of these reports

the Appellate Body also compares the texts and in nine it does not. In seven reports, the

Appellate Body uses the French and Spanish texts to confirm or support its interpretation of

the English text. In two reports, the Appellate Body misapplies the rule in Article 33(3). In

two reports, the Appellate Body confuses the rules in different paragraphs in Article 33. In

the following review of these reports, the year the appeal was filed is noted for each report

in the text, in order to show that there is no correlation between the manner in which the

comparison of texts takes place and the year in which the appeal was filed.  [43]

The Appellate Body has cited Article 33 in the following seven reports: (1) EC — Asbestos

(2000) (Article 33(1));  [44] Chile — Price Band System (2002) (Article 33(4));  [45] EC — Bed

Linen (Article 21.5 — India) (2003) (Article 33(3));  [46] US — Softwood Lumber IV (2003) (Article

33(3));  [47] US — Countervailing Duty Investigation on DRAMs (2005) (Article 33(3));  [48] US —

Upland Cotton  (2005)  (Article 33(3));  [49] and US — Stainless  Steel  (Mexico)  (2008)  (Article

33(3)).  [50] In EC — Asbestos,  the Appellate Body was not clear regarding whether it was

applying the presumption in Article 33(3) or the rule in Article 33(4); it only made reference

to Article 33(1) of the Vienna Convention. In Chile — Price Band System, the Appellate Body

correctly applied Article 33(4) to reconcile divergent texts. In EC — Bed Linen (Article 21.5 —

India),  the  Appellate  Body  applied  the  presumption  in  Article  33(3)  when  it  reconciled

divergent  texts.  In  US  —  Softwood  Lumber  IV,  US  —  Countervailing  Duty  Investigation  on

DRAMs,  US  —  Cotton  and  US  —  Stainless  Steel  (Mexico),  the  Appellate  Body  read  the

presumption in Article 33(3) of the Vienna Convention to require that the treaty interpreter

seek the meaning that gives effect, simultaneously, to the terms of the treaty as they are
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used in each authentic language and used the comparison to support its interpretation of

the English text. In comparing the texts, the Appellate Body stated that it was applying the

presumption in Article 33(3), even though the presumption in Article 33(3) does not require a

comparison of the texts.

In six reports, the Appellate Body has compared texts without citing Article 33 and

without any Parties comparing texts in their arguments. In US — Lamb (2001),  [51] EC —

Tariff Preferences (2004),  [52] US — Oil Country Tubular Goods Sunset Reviews (2004),  [53] US —

Softwood Lumber V (2004),  [54] US — Softwood Lumber IV (Article 21.5 — Canada) (2005)  [55]

and US — Customs Bond Directive/US — Shrimp (Thailand) (2008)  [56] the Appellate Body used

the French and Spanish texts to confirm its interpretation of the English text.

In three reports, the Appellate Body has compared texts without citing Article 33 after

one or more parties compared texts in their arguments. In Canada — Wheat Exports  and

Grain Imports (2004), the United States argued that its interpretation of the English text was

confirmed by the French and Spanish texts,  [57] but the Appellate Body used the French and

Spanish texts to support a different conclusion.  [58] In US — Gambling (2005), the United

States argued that the Panel was wrong to rely upon the presence of commas in the French

and Spanish texts and the absence of a comma in the English text because this approach

was contrary to Article 33(4) of the Vienna Convention.  [59] The Appellate Body found that

all three language versions were grammatically ambiguous, so the mere presence or absence

of a comma was not determinative of the issue.  [60] The Appellate Body used the English

text and supplementary means of interpretation (travaux préparatoires) to uphold the Panel’s

finding.  [61] In US — Section 211 Appropriations Act (2001), the European Communities and

the Appellate Body referred to both the English and French texts of the Paris Convention

(1967).  [62]

In nine reports, one or more of the parties compared texts but the Appellate Body did

not.  In  Canada  —  Periodicals  (1997),  Canada  used  the  French  text  to  confirm  its

interpretation of the English text and the United States used the Spanish text to confirm its

contrary interpretation.  [63] The Appellate Body based its conclusion on the text, context,

and object and purpose, not the French or Spanish texts.  [64] In Korea — Alcoholic Beverages

(1998), the European Communities and the United States each argued that the French and

Spanish texts supported their respective interpretations of the English text.  [65] However,

the  Appellate  Body’s  reasoning  focused  on  ordinary  meaning,  context  and  object  and

purpose and made no mention of the Spanish and French texts.  [66] In India — Quantitative

Restrictions (1999), the United States argued that its reading was supported by the French

and Spanish texts.  [67] The Appellate Body did not respond to this argument. In Canada —

Dairy  (1999),  Canada  argued  that  its  interpretation  was  supported  by  the  French  and

Spanish texts,  [68] but the Appellate Body based its analysis on the ordinary meaning of the

terms and the context, without considering the Spanish and French texts.  [69] In US — FSC

(1999),  the  United  States  and  the  European  Communities  each  argued  that  their

interpretation was confirmed by the French and Spanish texts  [70] The Appellate  Body

found it unnecessary to address the issue.  [71] In EC — Tube or Pipe Fittings (2003), Brazil

argued that the Spanish text supported its argument.  [72] The Appellate Body found that it

need not resolve this  question in the appeal and did not consider this aspect of Brazil’s
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argument.  [73] In US — FSC (Article 21.5 — EC II) (2005), the United States and the European

Communities each argued that the French and Spanish texts supported their interpretation

of the English text.  [74] The argued that the French and Spanish texts of Article 3.3 of the

Agreement on Agriculture do not differ in any way from the English text.  [75] The Appellate

Body did not find it  necessary to examine the issue.  [76] In US — Continued Suspension

(2008), third party Norway’s argument was based in part on a comparison of the English,

Spanish and French texts in accordance with Article 33 of the Vienna Convention, but the

Appellate Body did not refer to Article 33 or the other texts in its ruling on this point.  [77] In

Canada — Continued Suspension (2008), the European Communities and Norway referred to

the  French  and  Spanish  texts  to  support  their  arguments.  [78] As  in  US  —  Continued

Suspension, the Appellate Body did not refer to Article 33 or the other texts in its ruling.

The above cases are the only ones in which one or more of the parties or the Appellate

Body considered more than one authentic text of the WTO Agreements.  [79] The foregoing

review of Appellate Body jurisprudence reveals some interesting insights into the use of the

different authentic texts in Appellate Body jurisprudence.

The Appellate Body does not consider the French and Spanish texts in all cases. It has

only considered more than one authentic text in nineteen of 86 Appellate Body reports, or

22.1 percent of all reports.  [80] Figures 1 shows the number of reports in which the Appellate

Body compares the authentic texts, by year. Figure 2 shows the percentage of reports in

which  the  Appellate  Body  compares  the  authentic  texts,  by  year.  There  is  no  apparent

correlation between the year  of the appeal  and the consideration of the three authentic

texts. While there appeared to be a trend developing from 2000 to 2004, it abruptly ended in

2005-2006.

If the application of Article 33 is a material part of treaty interpretation when the treaty

is  authentic  in  more  than  one  language,  and  reflects  the  customary  rules  of  treaty

interpretation, the failure to apply Article 33 in all cases could be considered inconsistent

with at least the spirit of Article 3.2 of the DSU.  [81] However, the presumption in Article 33

means that there is no duty to compare the authentic texts in all cases, so the practice of the

Appellate Body is consistent with Article 33 as a matter of law.  [82] Nevertheless, when the

Appellate Body does apply Article 33, it does not do so in a consistent fashion and fails to

distinguish between, or confuses, the different rules contained in paragraphs 3 and 4 of

Article 33.  [83] In addition, the Appellate Body frequently interprets one text by reference to

another,  which  is  permissible  [84] but  is  not  established  explicitly  in  Article  33.  The

Appellate Body and the parties to disputes often refer to the French and Spanish texts to

confirm their interpretation of the English text.  [85]

Is there a correlation between the official language(s) of the Appellant or Appellee and

the 24 Appellate Body reports in which one or more parties or the Appellate Body compares

authentic texts? In 19 of these 25 reports (76%), at least one Appellant or Appellee has French

or  Spanish  as  an  official  language.  However,  if  we  also  consider  reports  in  which  the

comparison of authentic texts does not occur, then it becomes apparent that there is no
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correlation between the official language(s) of the Appellant or Appellee and the comparison

of authentic texts in Appellate Body reports (see Figure 3).  The percentage of reports in

which there is a comparison of authentic texts ranges from zero percent (for Costa Rica,

Dominican Republic, Ecuador, Guatemala, Honduras, Peru and Venezuela) to 40 percent

(for Argentina). Nor does there appear to be any correlation between the text comparison

and the level  of economic development. Chile (25%) and the EC (26.2%) are comparable.

Argentina (40%) and Canada (41.7%) are also comparable.

Figure 3:

Text  Comparison  among  Appellants/Appellees  with  French  or  Spanish  as  Official

Language

Is there a correlation between the language(s) spoken by the Members of the Appellate

Body that hear a particular appeal? There is insufficient data to determine which languages

each  Member  speaks.  Nor  is  there  sufficient  data  to  determine  whether  the  languages

spoken by the Appellate Body Secretariat staff have any influence.

4. wto Panel Jurisprudence

This section examines panel reports in which one or more parties or the panel compared the

authentic texts of a WTO Agreement, in panel reports issued from 1999 to 2009.  [86] The

following review of these reports uses the year the panel report was circulated.  [87]

One or more parties or the panel compared the authentic texts of a WTO Agreement in

52 out of 106 panel reports, or 49 percent of reports. In contrast, this occurred in only 22

percent of Appellate Body reports. Moreover, parties and panels employ the comparison of

authentic texts every year, ranging from a high of 56 percent (2003 and 2008) to a low of 25

percent (2009). In contrast, the percentage of Appellate Body reports in which comparison

of authentic texts occurs ranges from 0 percent (1996, 1997, 1998, 1999, 2006, 2007) to 100

percent (2004). Thus, text comparison occurs in panel reports both more often and more

consistently.  Figure  4  shows  the  number  of  reports  in  which  the  panels  compare  the

authentic texts,  by year.  Figure 5  compares the percentage of  panel  and Appellate  Body

reports in which the parties or the tribunals compare the authentic texts, by year. As is the

case with Appellate Body reports, there is no apparent correlation between the year of the

panel report and the consideration of the three authentic texts.

Like the Appellate Body, panels and the parties to disputes often refer to the French

and Spanish texts to confirm their interpretation of the English text. However, the manner

in which panels use the comparison of authentic texts is more varied than in Appellate Body

reports. In some cases, authentic text comparison arises several times in the same panel

report,  but the manner in which it is used varies within the same panel report.  For this

reason, some cases are cited in more than one category.
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In some cases, only the parties compare texts. In others, only the panel compares texts.

Yet in other cases, both the parties and the panel compares texts, sometimes regarding the

same  provisions  and  sometimes  not.  In  sixteen  cases,  one  or  more  parties  presented

arguments based on a comparison of authentic texts, but the panel did not address this

aspect of their arguments.  [88] In twelve cases, the panel compared authentic texts even

though the parties did not do so in their arguments.  [89] In sixteen cases, both the panel

and one or more parties compare authentic texts for the same provision.  [90] In six cases,

the  panel  refers  to  the  text  comparison  argument  of  parties,  but  considers  it  either

irrelevant or unnecessary to compare texts to settle the issue in question.  [91] In other cases

in which the panel finds the text comparison arguments of the parties relevant, the panel

sometimes agrees with the parties’  argument and sometimes not. In five cases, both the

panel and one or more parties compare authentic texts, but they undertake the comparison

for  different  provisions  and  the  panel  does  not  address  the  parties’  text  comparison

argument.  [92] Thus, whether and how panels will address parties arguments regarding

text comparison, or lack thereof, is no more predictable than it is in the case of the Appellate

Body.

In  sixteen  cases,  the  panel  uses  one  or  more  other  authentic  texts  to  confirm  its

interpretation of the English text.  [93] In this regard, panel practice resembles Appellate

Body practice. However, in contrast to the Appellate Body, panels often use text comparison

as a means to resolve ambiguities in one of the authentic texts. In thirteen cases, the panel

resolves the meaning of an ambiguous term in one text by referring to clearer expressions

of  the  term  in  the  other  authentic  texts.  In  eight  of  these  cases,  the  panel  resolves  an

ambiguity in the English text by referring to the Spanish and French texts.  [94] In two of

these cases, the panel resolves an ambiguity in the Spanish text by referring to the English

and French texts.  [95] In one of these cases, the panel resolves an ambiguity in the French

text by referring to the English and Spanish texts.  [96] In two of these cases, the panel

resolves an ambiguity in the English text by referring to the French text only.  [97] In three

cases, the panel has found the text to be ambiguous in all three authentic texts.  [98]

In three cases, panels have cited the Spanish and French texts of a provision for no

apparent purpose.  [99]

In the majority of cases in which panels compare authentic texts, they do so without

any explicit reference to Article 33. In contrast, when the Appellate Body compares texts, it

cites Article 33 just over half of the time. Sometimes panels cite Article 33 as an applicable

rule of treaty interpretation, but then do not go on to compare authentic texts.  [100] In one

case, a panel misapplied the presumption in Article 33(3) and cited the Appellate Body as

authority  for  doing  so;  the  panel  interpreted  Article  33(3)  to  require  a  harmonious

interpretation where there was a divergence between the authentic texts.  [101] In only one

case did the panel explicitly apply Article 33(4) to resolve a divergence between the authentic

texts.  [102]

In some cases, the parties use only one other text to support their interpretation of the

English text, while in other cases they use both of the other texts. In one case, one party

used the Spanish text to support its interpretation of the English text, while the other party

used the French text to support the opposite interpretation of the same English text.  [103]
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This variation in the practice of parties also occurs in the Appellate Body.

5. Conclusion

The  experience  to  date  in  the  WTO  suggests  that  the  plurilingual  nature  of  the  WTO

Agreements does not make treaty interpretation significantly more difficult than it would

be with a text authentic in one language only. Rather, the main issue in the WTO context is

the lack of a consistent approach in the manner in which panels and the Appellate Body use

the three authentic  texts  when  interpreting  WTO provisions.  In  addition,  the  Appellate

Body often fails to distinguish between, or confuses, the different rules contained Article 33

of the Vienna Convention. This happens less often in panel reports, perhaps because panels

are less likely to indicate which aspect of Article 33 they are applying when they compare

texts. In practice, the Appellate Body and the parties to disputes treat the English text as if it

were  a  “master”  text,  even  though  this  is  not  part  of  the  rules  in  Article  33  and  the

International Law Commission did not agree on this point. Panels appear less likely to treat

English as a master text, particularly when they use text comparison to resolve ambiguities

in the three authentic texts. Like the Appellate Body and the parties to disputes, panels often

refer to the French and Spanish texts to confirm their interpretation of the English text.

This practice diverges from the rules in Article 33 and the concept of equality of languages

cited in the travaux préparatoires of the International Law Commission. It thus appears that

the divergence between Article 33 and WTO practice is modifying the customary rules of

treaty interpretation set out in Article 33 and analyzed in the travaux préparatoires  of  the

International Law Commission.  [104]

The presumption in paragraph 33(3) of the Vienna Convention means that there is no

obligation to compare authentic texts on a routine basis. However, there is no obligation to

avoid doing so either. A rule of mandatory comparison is probably impractical  for most

plurilingual treaties, due to a lack of multilingual legal personnel and a multiplicity of very

different authentic languages.  [105] However, the practice of routine comparison is feasible

for WTO tribunals. There are only three authentic language texts of the WTO Agreements.

They  are  relatively  close  in  structure,  which  makes  it  relatively  easy  to  compare  the

authentic texts on a routine basis. There are also sufficient human resources in the WTO

Secretariat to carry out this task on a routine basis (although the time constraints that the

Appellate Body faces present a challenge). Given the difficulties that could arise from to a

systematic failure  to consider  all  three texts and given the relative  ease with which the

comparison  can  be  done,  WTO  panels  and  the  WTO  Appellate  Body  should  consider

changing their practice in this regard.

In the words of Rosenne, “A good practitioner would almost automatically compare the

different  language  versions  before  commencing  any  process  of  interpretation.”  [106]

Indeed,  comparison  of  the  authentic  texts  is  part  of  due  diligence.  Practitioners,

governments and WTO tribunals may compare texts more routinely than the panel and

Appellate body reports suggest. Practitioners might choose not to raise arguments based on

the  three  authentic  texts  when  doing  so  would  not  benefit  their  case.  Similarly,
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governments might be aware of discrepancies among the texts and choose the text that best

supports  their  arguments.  In  turn,  panels  and  the  Appellate  Body  might  decide  not  to

address  discrepancies  among the texts  because  it  is  not  necessary  to do  so  in  order  to

resolve the dispute. It is not possible to determine the reasons why text comparison does

not occur more frequently. However, the objective of this article is to raise the issue and to

highlight the importance of examining all three texts when formulating legal arguments in

WTO law.
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of the ILC in the process of drafting this article. Sir Humphrey Waldock, 16 Yearbook of

the International Law Commission (1966),  Vol. I,  part 2,  874th meeting, 208, para. 3
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on DRAMs), WT/DS296/AB/R, 20 July 2005, para. 111 and n 176.

[49] WTO Appellate Body Report, US — Upland Cotton, above n 16, para. 424, n 510.

[50] WTO Appellate Body Report, United States — Final Anti-dumping Measures on Stainless Steel
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