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Abstract

The Melloni preliminary reference demands that the European Court of Justice (EC]) weighs
considerations of fundamental rights and those of mutual trust directly against each other,
while deciding whether the principle of primacy of EU law is to be understood in absolute or
in conditional terms in this legal context. At the same time, the textual analysis of Article 53
CFREU supports two contrasting, but equally compelling, lines of interpretation of the principle
of primacy of EU law. Thus, the scales of justice are left in equilibrium. My study will attempt
to establish the symmetry between the legal and linguistic aspects of the interpretation of
Article 53 CFREU in Melloni, in the hope of demonstrating how ambiguity might have shaped
the setup for the EC)’s decision-making process. The issuance of the Melloni preliminary ruling
is understood as an act of ambiguity resolution by the EC] that effectively tips the scales of
justice in the direction which the EC] views as strategically more advantageous for the im-
plementation of the authority of EU law. Furthermore, my analysis will show how the ulti-
mate resolution of this binary choice reveals the EC)’s favoured approach in the implementa-
tion of the authority of EU law, namely system-building through concepts (Leczykiewicz,
2008), rather than system-maintenance through acceptability (Paunio, 2013).
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1. Introduction

The Melloni preliminary ruling is widely regarded as a leading judgment in European
constitutional law, along with another ECJ seminal preliminary ruling, Akerberg Frans-
son, by virtue of their shared date of issuance and their joint impact on the relationship
between national fundamental rights protection and fundamental rights protection at
EU level (Reestman & Besselink, 2013). However, in comparison to its counterpart, Mel-
loni has attracted relatively less criticism, despite its more interventionist approach
(Schima, 2015: 1105-1106). The close proximity between the two preliminary rulings
and the highly contentious nature of Akerberg Fransson might have therefore made it
challenging to gauge the full extent of the individual contribution of Melloni in design-
ing “the blueprint for the fundamental rights architecture in the European Union
(‘EU’) for years to come” (Schima 2015: 1098). The following piece will put forward a
suggestion to this end, based on an interdisciplinary analytical framework on prag-
matics and legal interpretation.

The impact of Melloni extends far beyond the confines of the fundamental rights
narrative, as it has been subjected to academic scrutiny as a prime example of judicial
dialogue where “as the story unfolded, the actors grew more entrenched and quite one-
sided” (Torres Perez, 2014: 309). Arguably, the ruling at hand signalled the reawakening
of constitutional conflict between the ECJ and a national constitutional court for the
first time since the Treaty of Lisbon (Besselink, 2014: 1169). The potential conflict ad-
dresses squarely the issue of primacy of EU law — an essential ingredient to the survival
of the authority of EU law (Kumm, 2005: 285). With the exception of a few isolated con-
tributions (Chalmers, Davies & Monti, 2010: 184—227; see generally Walker, 2005, and
more recently Alter, Helfer & Madsen, 2016), the authority of EU law is a largely under-
developed concept, lacking a universally recognised and clear-cut definition. However,
for the purposes of my study, I define the authority of EU law as: the capacity of the
European Court of Justice to regulate and shape the national legal orders in the EU
within the scope of its competences.

The third question of the Melloni reference poses a direct challenge to the authority
of EU law by suggesting that there might be an exception to the principle of primacy of
EU law. More specifically, the Spanish Constitutional Court enquired whether Article
53 CFREU allows for a national standard of protection of fundamental rights, higher
than the EU standard, to be applicable. An affirmative response would authorize the
Member State of Spain to review the execution of a European Arrest Warrant.

This unusual scenario requires the EC]J to balance concerns for fundamental rights
protection against those for the promotion of mutual trust. In the EU legal order, mu-
tual trust (mutual confidence) between the Member States is essential to the construc-
tion of the Area of Freedom, Security and Justice (Bot, 2012: para. 115-116). In this
sense, the effective execution of the European Arrest Warrant is the cornerstone of
ECJ’s approach to pursuing this aspiration (Bot, 2012: para. 119).
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The balancing act between fundamental rights and mutual trust is by no means a for-
eign concept to the ECJ (Montaldo, 2016: 966, 984). The ECJ has traditionally showed
preference for ruling in favour of the effectiveness of EU law, as manifested by mutual
trust in the context of the European Arrest Warrant, most notably in Jeremy F. (2013, C-
168/13 PPU) and Radu (2013, Case C-396/11) (ibid.: 966—967, 976). In a more recent strand
of case-law, culminating in the case of Aranyosi (2016, Joined Cases C-404/15 and C-
659/15 PPU), the ECJ has adopted a conflict avoidance approach (ibid.: 980-983). See-
ing as the clash between concerns for fundamental rights protection and for mutual
trust is framed in Melloni in terms of the principle of primacy of EU law, Melloni
stands out as one with particularly high constitutional stakes among its peers in the
former category.

The situation is rendered even more complicated by the presence of the linguistic
phenomenon of ambiguity in Article 53 CFREU. Typically, ambiguity arises where
there is an expression, which carries “two or more distinct denotations” (Wasow et. al.
cited in Winkler, 2015: 1). Moreover, the same ambiguous utterance “can be judged true
of one situation and false of another, or the other way around, depending on how it is
interpreted” (Kennedy cited in Winkler, 2015: 1). Moreover, as Maduro points out,
“[t]he textual ambiguity of EU law is also a function of a deeper normative ambiguity”
(2007: 143). To my mind, Maduro’s statement implies a certain congruity between law
and pragmatics. Smolka & Pirker (2016: 28) have advocated the establishment of paral-
lels between cognitive pragmatics and legal interpretation in international law. Ambi-
guity-based linguistic analysis has also prominently featured in the decision-making
process of the US courts (Solan, 1993: 64-92). Solan explains this peculiar interdiscipli-
nary approach in the following manner: “Ambiguity results any time that our
knowledge of language, in the sense of our internalized system of rules and principles
[...], fails to limit to one the possible interpretations of a sentence” (ibid.: 64). To sum
up, in the case of Melloni, ambiguity allows for two parallel autonomous interpreta-
tions of the text of Article 53 CFREU to emerge, which cannot be true at the same time.
To my mind, the ECJ’s decision in Melloni constitutes an act of strategic ambiguity res-
olution. I adopt the terms “ambiguity resolution” (Winter-Froemel & Zirker, 2015: 315,
317, 321, 332) and “strategic ambiguity” (ibid.: 313) in the sense used by Winter-Froemel
and Zirker.

As a result, the EC] is given the singular opportunity of decision-making on a point
of law where the scales of justice are effectively left in equilibrium by the legislator in
drafting Article 53 CFREU. Such a setup leaves the EC]J to seek resolution of the legal
conundrum of the third question in the Melloni reference in the total absence of clear
or conclusive guidance on the nature of the principle of primacy by the legislator. See-
ing as here the EC]J is left unencumbered by statutory guidance, some might view these
circumstances as conducive to the ECJ’s notorious tendency for judicial activism.

Judicial activism is typically seen as an undesirable foray into the realm of politics,
a crude interference with national sovereignty or simply an expression of judicial
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willfulness, to be contrasted with the legitimate act of judicial interpretation (Pollici-
no, 2004: 285-286). Pollicino (ibid.: 286) rejects the stark distinction between the two
as “being based on an old and reductive concept of judicial function, whereby the
judge is seen as an inanimate, robot-like spokesman of the law”. Instead, the creative
aspect of judicial interpretation finds expression in an innovative interpretative
method, labelled as a “revolt against formalism” (ibid.: 286). It is defined by a distinct
emphasis on systemic interpretation and the importance of choice in judicial reason-
ing (ibid.: 286—287).

Furthermore, moving beyond the conventional discourse of judicial activism versus
judicial restraint might be advisable. As Horsley points out, scholars such as Conway,
Hartley, Neill, and Rasmussen have consistently doubted the legitimacy of the ECJ’s
preferred approach to interpretation, because of the Court’s dismissal of the im-
portance of legal tradition and textual evidence in favour of systemic argumentation
(Horsley, 2013: 938). In particular, Horsley (2013: 939) expresses disagreement with
their overreliance on abstract legal reasoning and lack of attention paid to the concrete
constitutional context of the ECJ’s adjudicative activity.

It would seem that the rigid perception of judicial activism mainly stems from an
assumption that an EU law provision is effective in laying down a clear and workable
norm, which the ECJ simply chooses to intentionally disregard or misinterpret, so as to
gain the upper hand in a power play with the ‘masters of the treaty’. However, it is
widely known that EU treaty provisions are usually characterised by a high level of ab-
straction and uncertainty, which invites a more creative approach to judicial law-
making (Pollicino, 2004: 288).

Thus, the case of Melloni serves as a rare example of how it is possible for ambiguity
in a treaty provision to leave the ECJ completely unsupported by deficient statutory
wording. In the absence of any indication of statutory intent and through no fault of
its own, the EC]J is left with no other option but to resort to engaging in an extreme
mode of meta-teleological interpretation (Maduro, 2007: 140), in order to adjudicate effec-
tively. Therefore, the Melloni case proves that the traditional discourse on judicial activ-
ism, with its reliance on the exhaustiveness and clarity of EU treaty provisions as the
ultimate source of legitimacy, might rest on shaky foundations in practice.

Additionally, I view the Melloni preliminary ruling as an act of ambiguity resolution
of the ambiguity found in Article 53 CFREU with strategic implications. Thus, the EC]
effectively tipped the scales of justice in the direction that was the most beneficial for
the implementation of EU law on a systemic scale. The systemic understanding of the
EU legal order demands that a legal provision is assessed against a combination be-
tween its “constitutional telos” and its legal context (Maduro, 2007: 140). The implica-
tion behind this contention is that the EU legal order has an “independent normative
claim” or a “claim of completeness”, which serve as the basis for the authority of EU law
(Maduro, 2007: 140).
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From a systemic point of view, the ECJ’s binary choice is a matter of showing prefer-
ence for one of two visions for the implementation of EU law — either system-building
through concepts (Leczykiewicz, 2008: 782-785) or system-maintenance through accept-
ability (Paunio, 2013: 157, 191, 176). Although these two strategies typically complement
each other, the case of Melloni exemplifies a clash with grave constitutional ramifica-
tions. Favouring fundamental rights protection over mutual trust and the conditional
model of primacy over the absolute one, would mean giving priority to system-
maintenance through acceptability. Conversely, opting for mutual trust instead of funda-
mental rights protection and the absolute model of primacy over a conditional one is
tantamount to giving preference to system-building through concepts.

The main aim of the dialogue between the ECJ and the national courts may be seen
as gradually moulding “a shared legal paradigm through judicial reasoning” (Paunio,
2013: 192), which increases the stability within the system (Paunio, 2013: 157, 175-176).
According to Paunio’s (ibid.: 157, 191, 176) discursive model of legal certainty, the pro-
cess is aimed at increasing acceptability, and thus, at implementing the authority of
EU law. Acceptability enhances authority by securing the voluntary obedience of the
addressee of a judgment, in the absence of coercive methods (Weiler, 1970: 14), which is
particularly relevant to the limited coercive powers conferred to the ECJ (Leczykiewicz,
2008: 784).

Alternatively, the authority of EU law could be upheld through judicial activity
aimed at “system-building” (Leczykiewicz, 2008: 782-784). Through this method, the
authority of EU law is derived from the observance of the rule of law and the coherence
within the system (ibid.: 784), which is heavily reliant on the creation and usage of legal
concepts in the judicial reasoning of the EC]J (ibid.: 785, 782).

Finally, my analysis aims to establish the congruity between the linguistic and legal
aspects of the relevant sample of ambiguity. In this sense, ambiguity allows us to gain a
clearer and fuller appreciation of the ECJ’s range of strategic options, along with their
corresponding systemic implications.

2. Case Summary of
Stefano Melloni v Ministerio Fiscal (Case C-399/11) of 2013

2.1. The Dispute in the Main Proceedings

Mr Melloni was convicted of bankruptcy fraud in absentia by the Bologna Appeal Court
in Italy, which was followed by the issuance of a European Arrest Warrant by the same
court for the execution of its sentence (Case C-399/11: para. 14). Subsequently, Mr Mel-
loni was arrested by the Spanish police (Case C-399/11: para. 15). However, he resisted
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surrender to the Italian authorities on grounds of (a) the fact that his wish to appoint
another lawyer at the appeal stage was disregarded, and (b) being deprived of his
right to appeal against a conviction in absentia under Italian procedural law (Case C-
399/11: para. 16). The first argument failed and the First Section of the Sala de lo Penal of
the Audiencia Nacional proceeded with granting permission for the surrender of Mr
Melloni to the Italian court (Case C-399/11: para. 17). In response, Mr Melloni filed a
petition for constitutional protection (‘recurso de amparo’) with the Spanish Consti-
tutional Court (Tribunal Constitucional). He contended that the right to fair trial, en-
shrined in Art. 24(2) of the Spanish Constitution, was encroached upon in such a way
that his human dignity was undermined by virtue of the fact that he would be surren-
dered to a country where he would be unable to appeal against a conviction in absentia
(Case C-399/11: para. 18).

2.2.The Third Question in the Preliminary Reference

In my analysis, I shall concentrate on the third question referred to the European
Court of Justice, as it bears the greatest significance for the authority of EU law. In es-
sence, the Spanish Constitutional Court asked the European Court of Justice to issue
an interpretation of Article 53 CFREU:

“Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and
fundamental freedoms as recognised, in their respective fields of application, by Union law and inter-
national law [...] and by the Member States’ constitutions”.

The Spanish Constitutional Court was interested in establishing whether the provision
could be interpreted, so as to allow a Member State to review the obligation to execute
a European Arrest Warrant, for the purposes of avoiding restricting or adversely af-
fecting a fundamental right recognised by the said Member State’s constitution. The
Spanish Constitutional Court explicitly stressed the point that this would result in
granting a level of protection to that right, which is greater than the one available un-
der EU law (Case C-399/11: para. 26).

The European Court of Justice responded by affirming the Member State’s obliga-
tion to execute the European Arrest Warrant, regardless of any review of the convic-
tion under its national standard of protection of fundamental rights (Case C-399/11:
para. 56, 57). It further reasoned that any interpretation of Article 53 CFREU that allows
the Member State to apply its higher national standard would “undermine the princi-
ple of the primacy of EU law inasmuch as it would allow a Member State to disapply EU
legal rules which are fully in compliance with the Charter where they infringe the fun-
damental rights guaranteed by that State’s constitution” (Case C-399/11: para. 58). Fur-
thermore, the European Court of Justice maintained that the interpretation envisioned
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by the Spanish Constitutional Court would “undermine the effectiveness of EU law on
the territory of [the] State” (Case C-399/11: para. 59).

Moreover, the European Court of Justice contended that such a misguided interpre-
tation of Article 53 CFREU would result in “casting doubt on the uniformity of the
standard of protection of fundamental rights as defined in [Framework Decision
2009/29]”, which in turn “would undermine the principles of mutual trust and recogni-
tion which that decision purports to uphold...” (Case C-399/11: para. 63). The European
Court of Justice also made the role of Framework Decision 2009/29 and Framework
Decision 2002/584 clear, namely the promotion of mutual confidence in the area of
freedom, security and justice through facilitation of judicial co-operation and harmo-
nisation of national regulations in relation to convictions rendered in absentia (Case C-
399/11: para. 62, 37).

Lastly, in a succinct summary of its position, the European Court of Justice main-
tained that the national courts are at liberty to apply their national standard as long as
“the level of protection provided for by the Charter, as interpreted by the Court, and
the primacy, unity and effectiveness of EU law are not thereby compromised” (Case C-
399/11: para. 60). Such a formulation stands as evidence of a steadfast connection be-
tween the primacy, unity and effectiveness of EU law.

3. Prerequisites to the Emergence of Ambiguity
in the Case of Melloni

3.1. Article 53 CFREU as the Potential Source of Ambiguity

The third question referred to by the Spanish Constitutional Court in the preliminary
reference of Melloni invites the ECJ to adjudicate on the possibility of a national stand-
ard of protection of fundamental rights, higher than the EU standard, to be applied in-
stead of the EU standard, specifically with respect to the European Arrest Warrant. The
legislative source of this possibility is identified explicitly by the Spanish Constitution-
al Court as Article 53 CFREU. By adopting the language of the treaty provision, the
Spanish Constitutional Courts further clarifies that such a course of action is intended
“..to avoid an interpretation which restricts or adversely affects a fundamental right
recognised by [its constitution]” (Case C-399/11: para. 26). In response, the EC]J firmly
rejects any such possible interpretation (Case C-399/11: para. 57) and instead rules on
the correct interpretation of Article 53 CFREU (Case C-399/11: para. 64), thus unequivo-
cally confirming that its primary point of reference for judicial interpretation remains
Article 53 CFREU. Given the shared focus of these two actors on Article 53 CFREU, one
can identify in it the source of any potential ambiguity in the case of Melloni with rea-
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sonable certainty. Therefore, it might be useful to consider if there is anything at all in
the drafting history of Article 53 CFREU that might allow for the possible emergence of
ambiguity.

In terms of its general function, Article 53 CFREU seems to fit the profile of the so-
called “savings clause”, which is intended to ensure that the protection conferred on
the individual by the legal instrument at hand will not impede the protection provided
by similar preceding pieces of legislation (Widmann, 2002: 349). This would indicate
that the underlying concept and function of the provision are largely considered part
of the ordinary practice of international law. However, Article 53 CFREU seems to
stand out among its peers as a provision operating on a supranational level by virtue of
belonging to the EU legal order. In response to these special circumstances, the provi-
sion was equipped with the subordinate clause “in their respective fields of applica-
tion”, which was arguably intended to prevent a clash between the fields of application
of EU law and that of the Member States in cases of an overlap (Widmann, 2002: 349).
Further, the phrase may have been included in the hopes of safeguarding the principle
of supremacy intact, precluding any valid exceptions (Bot, 2012: para. 100).

It is interesting to note that Article 53 CFREU lends itself to multiple interpreta-
tions, shared by those who focus plainly on the text of the provision and by those who
read it in the specific context of Melloni. To illustrate this, Widmann suggests three
categories, each offering a different level of protection: (1) “the local standard” - EU law
offers a minimum floor of protection, capable of being overridden by a higher national
standard, (2) “uniform fixed standard” — a minimum or maximum standard of protec-
tion set exclusively on EU law, and (3) “uniform moveable standard” — a maximum level
of protection by the national constitutional courts (Widmann, 2002: 346-348). It is evi-
dent that these options are indicative of the lack of clarity as to the mode of hierar-
chical interaction between EU law and the national constitutions when it comes to set-
ting the level of fundamental rights protection. The analysis of Advocate General Bot
on the case of Melloni partially confirms this account (Bot, 2012: para. 91, 92), but also
proposes a substantive extension - the idea that the standard set by the Charter applies
only within the areas of application of EU law, while outside of them, the Member
State constitutions remain free to regulate matters concerning the protection of fun-
damental rights (Bot, 2012: para. 93, 94). Given the unusually broad spectrum of inter-
pretations Article 53 CFREU seems to attract, the presence of ambiguity in the legisla-
tive text becomes a matter that doubtlessly merits further investigation.

Perhaps a brief exploration of the provision’s legislative history might reveal the
motivation behind this peculiarity of drafting. Having been initially charged with the
responsibility of governing the relationship between the levels of protection provided
by the Charter and the ECHR (Liisberg, 2001: 1172), Article 53 CFREU was intended to
mirror Article 53 ECHR (Liisberg, 2001: 1174). Following private consultations between
the Secretariat and the Commission and amendments from Convention members, Ar-
ticle 53 CFREU emerged re-conceptualised (Liisberg, 2001: 1174-1181).
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Nevertheless, Liisberg found no conclusive indication as to why exactly the phrase “in

their respective fields of application” was inserted in the text of the provision, but:
“[a]ccording to officials closely involved in the drafting process, [... tlhe intention was to foreclose any
doubt about the supremacy of Community law over national constitutions. The understanding of [the
Convention Secretatiat, i.e. the Legal Service of the Council, and the Legal Service of the Commission]

was that the revised wording would make it clear that national constitutions could prevail only in the
sphere of exclusive national competence” (Liisberg, 2001: 1175-1176).

The issue of supremacy appears to have been dealt with at the drafting stage by trans-
forming the phrase “national law” into the “Member states’ constitutions” and through
the subordinate clause “in their respective fields of application” (Liisberg, 2001: 1190).
Perhaps that is why the problem of supremacy seems to have been ignored during the
discussions at the Convention (Liisberg, 2001:1190).

This at first glance puzzling acquiescence might be deemed entirely logical, if one
considers that the drafting process may have already provided a satisfactory solution
for all parties concerned. Besselink offers a plausible explanation as to how this might
have come about:

“the state of affairs as to the intention of art. 53 was entirely open and left ambiguous, perhaps con-

sciously. Form the EU perspective, one was perhaps able to say primacy was not given up, from the na-

tional constitutional perspective, the prevailing national standard of protection was not given up ei-
ther” (Besselink, 2014: 1181).

Such a formulation might also have the added effect of promoting constitutional dia-
logue on the issue of primacy, since the ECJ would then be forced to articulate its rea-
sons for setting a particular level of fundamental rights protection (Azoulai cited in
Lenaerts, 2012: 398).

Nevertheless, such claims are contested by de Witte’s steadfast conviction that “the
wording of Article 53 must [...] be taken at face value” (de Witte, 2013: 213), since in his
view there was nothing in the preparatory work preceding the Charter to suggest that
the legislator intended to address the issue of the primacy of EU law (ibid.: 213). Had
that been the case, de Witte continues, the legislator would have drafted the provision
“in less ambiguous terms” (ibid.: 213). In response, Besselink (2014: 1181) dismisses de
Witte’s logic by asserting that a) at the time of drafting the Charter was intended as a
non-binding instrument, leaving the drafters with significant leeway as to its contents,
and that b) in any case, the drafters would have been reluctant to incorporate the doc-
trine of absolute primacy in a legally binding document.

Ultimately, both Besselink (explicitly) and de Witte (implicitly) seem to agree that
the drafting of Article 53 CFREU, leaves room for ambiguity, whether this is beneficial
to the agenda of the primacy of EU law or not. Therefore, there is reason to suspect
that the unorthodox drafting of Article 53 CFREU might entail employing ambiguous
language to a strategic end.

If that be the case, the evidence presented so far seems to indicate that there are two
pre-conditions for recognising a sample of ambiguity in Article 53 CFREU as relevant
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to the authority of EU law, as framed by the third referred question in Melloni. These
are as follows: a) the ambiguity must regulate the interaction between Union law and
the Member States’ constitutions, and b) the analysis of any such ambiguity must ad-
dress the impact of the phrase “in their respective fields of application” in some capacity.
These are the parameters that will necessarily constrain and direct my analysis.

3.2. The Style of Judicial Reasoning Adopted by the EC)

Taking the unusually contentious drafting of Article 53 CFREU into account, it should
come as no surprise to the reader of the Melloni preliminary ruling that the ECJ dis-
penses almost entirely with direct references to the wording of Article 53 CFREU in its
reasoning. However, given the great significance of the clause and the fact that this
was the first opportunity for clarification presented thus far, it might be argued that
the matter deserved more extensive articulation by the ECJ (Torres-Perez, 2014: 318).
Instead, the ECJ’s argumentation could be characterized as “short and cursory and ex-
tremely self-referential” (Rauchegger, 2015: 114). This could be seen as a missed oppor-
tunity by the EC]J, as the acceptability of its approach in Melloni could have been in-
creased, had it engaged with the reasoning of the Spanish national constitutional court
and elaborated on the conceptual basis of its choice to give priority to the EU level of
protection (ibid.: 114). Disregarding the possible benefits of this approach, the EC]J in-
stead grounds its argumentation in principles of EU law and their implications for the
systemic characteristics of the EU legal order.

The ECJ’s preference for meta-teleological interpretation (Maduro, 2007: 140) is ex-
hibited in the extreme here, in the absence in the typical accompanying and mitigating
techniques of syllogistic, comparative, historical or even linguistic analysis (ibid.: 145).
Nevertheless, the ECJ relies on two references to precedent — Internationale Handels-
gesellschaft 1970 (Case 11-70) and Winner Wetten 2010 (Case C-409/06) — as well as to a
mention of Opinion 1/91 (ECR I-6079: para. 21) and Opinion 1/09 (ECR I-1137: para. 65),
all concerning the connection between the principle of primacy and the effectiveness
of EU law (Case C-399/11: para. 59). Paragraph 59 of Melloni summarises the core issue
informing the ECJ’s reasoning — the inextricable link between the primacy and the ef-
fectiveness of EU law.

This connection was perhaps the reason why the ECJ thought it necessary to con-
ceptually re-frame the divergence of standards of fundamental rights protection in
terms of the principle of primacy of EU law. Rauchegger (2015: 113) considers this to be
the correct approach in ECJ’s balancing exercise between the right to fair trial and the
effectiveness of the European Arrest Warrant in the case at hand. She further argues
that seeing as this is a systemic issue, endemic to the EU legal order, it must ideally
find its solution at EU level (ibid.: 113). This view is supported by Itzcovich (2012: 365),
who elaborates further to the effect that in general, the resolution of conflicts emerg-
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ing from within the legal order must be exclusively done according to criteria set up by
the legal order itself, in order to preserve its autonomy and guarantee that such deci-
sions are legally grounded.

In any case, although the ECJ’s assertions go to the heart of its main systemic di-
lemma, they do little to explain the connection between Article 53 CFREU and the ulti-
mate choice of ruling by the ECJ. More importantly, what is particularly striking about
the case of Melloni is that both of the judicial actors — the ECJ and the Spanish Constitu-
tional Court - considered the exact same text, namely Article 53 CFREU, but reached
conclusions which are diametrically opposed to each other. My linguistic analysis of
the ambiguity in Article 53 CFREU below will show how this curiosity might have oc-
curred.

4. Linguistic Analysis of Ambiguity in the Case of Melloni

4.1. The Relevant Sample of Ambiguity in Article 53 CFREU,
in the Context of Melloni

It may be argued that the ECJ and the Spanish Constitutional Court may experience
ambiguity perception, each in their own right, with respect to their understanding of
the text of Article 53 CFREU. That being said, let us turn our attention to the text of Ar-
ticle 53 CFREU:

“Nothing in this Charter shall be interpreted as restricting or adversely affecting human rights and
fundamental freedoms as recognised, in their respective fields of application, by Union law and inter-
national law [...] and by the Member States’ constitutions” (Case C-399/11: para. 6).

[ argue that the relevant sample of ambiguity is located in the entire construction “rec-
ognised by ... and by ...” (i.e. “as recognised [...] by Union law [..] and by the Member
States’ constitutions”). This bit of ambiguous language may give rise to two mutually
exclusive interpretations. On the one hand, it is possible to read the construction as “as
considered together and jointly” (Paraphrase 1). On the other hand, the construction
could be given the reading “as considered together and separately” (Paraphrase 2). This
assertion is made by virtue of two linguistic rules, resulting in roughly the same read-
ings, with negligible differences.

The first applicable linguistic rule pertains to the usage of the conjunction and in re-
lation to Union law and Member States’ constitutions. Adams and Kaye argue that am-
biguity may arise out of nouns or adjectives linked by and, since “[a]lnd can convey that
the members of a group are to be considered together, but it can also convey that they
are to be considered together and separately” (Adams & Kaye, 2006: 1172).

The second applicable linguistic rule concerns Gillon’s (1996: 443-444) idea that:
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“[IIn English, plural noun phrases in subject position give rise to so-called collective and distributive
construals. An example of this is found in the sentence given below which is, in fact, true on both a
distributive and a collective construal: (1.0) Whitehead and Russell wrote a book. (1.1) Whitehead and
Russell wrote a book together. (1.2) Whitehead and Russell wrote a book each”.

Gillon (1987: 199, 215-216) recognised the collective and distributive construals of plural
noun phrases as a form of ambiguity, while adopting the following definition of ambi-
guity: “A sentence is ambiguous iff, with respect to a given state of affairs, the sentence
can be both truly affirmed and truly denied” (ibid.: 202). According to this account,
Paraphrase 1 of the relevant sample of ambiguity in Melloni would be seen as the collec-
tive construal, while Paraphrase 2 would be viewed as the distributive construal.

It is also important to note that Gillon argues that the relationship between the plu-
ral noun phrase and the verb phrase is of great importance when assessing the con-
trast between collective and distributive construal (Gillon, 1996: 449—450). The verb to
recognise is not named in the categories of verbs that enhance the contrast between the
two construals (Gillon, 1996: 449-450), which means its usage might leave room for the
two construals to co-exist, side by side. Additionally, in Gillon’s view, the change from
active to passive voice, along with the accompanying by-phrase, of the agentive verb
has no effect on the generation of collective and distributive construals (ibid.: 450). This
means that the use of passive voice is unlikely to undermine the case for ambiguity.

Furthermore, the recognition of “collective-distributive ambiguity” is affirmed by
Aone (1991: 32-33), under Gillon’s aforementioned definition of ambiguity (Aone, 1991:
33). A similar phenomenon to collective-distributive ambiguity is discussed by
Schwarzschild (1996: 6) in terms of “sets theory” and “union theory” of plural noun
phrases united by term conjunction, but only when the sentences “contain a conjoined
noun phrase one of whose conjuncts is itself a plural (formed by conjunction or com-
mon noun pluralization)” (ibid.: 8), which is the case with the plural form of “the Mem-
ber States’ constitutions”.

Finally, Lasersohn’s contribution to the debate on plurality and conjunction might
be particularly helpful in shedding light on the issue of situating the ambiguity within
the structure of the relevant sentence model. Lasersohn (1995: 81-82) presents four
main possibilities as to the location of ambiguity within the sentence (and any combi-
nations thereof): 1) the noun phrase; 2) the verb phrase; 3) the combination between
the noun phrase and the verb phrase, and 4) the role of quantifier scope. Lasersohn
(ibid.: 83) establishes that the collective-distributive parallel arises wholly out of the
predicate with which the noun phrase is paired. In other words, unlike Gillon, who ar-
gues for noun phrase ambiguity, Lasersohn (ibid.: 124) favours verb phrase ambiguity.
The main argument against noun phrase ambiguity, relevant to my example is that
noun phrase ambiguity fails the so-called zeugma test (Lasersohn, 1995: 104, 97-98),
which means it is considered non-specific, and not truly ambiguous (ibid.: 93). In his
earlier work, Lasersohn (1989: 133) affirms the same, specifically with reference to
Dowty’s example of “John and Mary met in the bar and had a beer” (Dowty cited in La-
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sersohn, 1989: 133). In response, Gillon (1990: 482) later demonstrates that such criti-
cism may be unfounded.

Furthermore, one inevitably needs to consider a third option - whether ambiguity
might be most comfortably situated in the combination between the verb phrase and
the noun phrase. However, Lasersohn (1995: 115-116) also identifies problems with am-
biguity arising out of the interaction between the noun phrase and the verb phrase; af-
ter considering examples containing conjoined predicates subject to collective and dis-
tributive readings, he concludes that the distinction actually originates solely from the
predicate itself.

To return to the example at hand, if Lasersohn is indeed correct, the verb to recognise
should be capable of serving as the basis for verb phrase ambiguity, at least at a rudi-
mentary level. According to Dowty’s (1987: 98) classification of predicates between col-
lective, distributive and ambiguous, it would seem that the verb to recognise could fit in
the category of ambiguous verbs, thus giving rise to both a distributive and a collective
reading. In other words, it appears that the act of recognition could very well be per-
formed either by actors, acting in parallel to each other but separately, or by the same
actors, acting in collaboration with each other.

Ultimately, it seems to me that in the example at hand ambiguity arises out of the
interaction between the verb phrase and the noun phrase in the construction: “as rec-
ognised [...] by Union law and international law [...] and by the Member States’ consti-
tutions”. To my mind, the collectivity-distributivity ambiguity in practice appears to
flow from the noun phrase, but is only made legally meaningful by virtue of the ambig-
uous verb to recognise. In this sense, there exists a mutual dependence between the two
elements, since ambiguity is produced and resolved only on this particular linguistic
and legal plain: by whom the act of recognition is performed.

4.2.The Subordinate Clause “in Their Respective Fields of Application”

Another fundamental element of the analysis is the opportunity to gain an under-
standing of the role that the subordinate clause “in their respective fields of application”
plays with respect to the sample of ambiguity. The impact of this component of Article
53 CFREU is concentrated in a single linguistic feature — the adjective respective. As es-
tablished earlier, the subordinate clause was possibly intended to address the issue of
primacy by clarifying the nature of the relationship between the field of application of
EU law and the national constitutions. Perhaps the intended effect of the subordinate
clause, and specifically of the adjective respective, could be illustrated by Gillon’s exam-
ple of “Jill and Ben visited their uncles” (1996: 452—453). This formulation gives rise to
two alternative interpretations: “Jill visited her uncles and Ben’s uncles, and Ben visit-
ed his uncles and Jill's uncles” and “Jill visited her uncles, and Ben visited his uncles”
(ibid.: 452—453). Gillon further remarks that the latter interpretation of the example
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sentence can be “forced” though the use of the adjective respective (ibid.: 452). In es-
sence, this constitutes one instance of collective and distributive construal applied to a
plural noun phrase, in which the adjective respective successfully disambiguates the
construction in favour of the latter. My analysis in this section will attempt to evaluate
to what extent the attempt at disambiguation through the subordinate clause “in their
respective fields of application” was successful in the case of Article 53 CFREU.

To begin with, it is important to avoid assuming equivalence between the effect of
the adjective respective and the adverb respectively. The latter is typically perceived as a
modifier with strong disambiguating properties. A reading based on the adverb respec-
tively is a form of plural predication (Gawron & Kehler, 2002: 87), which stands in stark
opposition to a collective reading, much like a distributive reading (Fast, 2005: 17-18).

One point of semantic differentiation between these modifiers can be found in re-
spect of the independent linear ranking of two plural or conjoined constituents (Kay,
1989: 182-183). Moreover, these two categories can be contrasted by virtue of their dif-
ferent semantic functions:

“Respective is an attributive adjective whose scope of modification is restricted to the noun phrase in

which it is embedded, and respectively is an adverb that directly affects the semantics of the predicate
of a sentence” (Okada, 1999: 872).

Additionally, clause-level respective readings attach only optionally to respective and
compulsory to respectively (Gawron & Kehler, 2002: 88). Naturally, this means that for
the purposes of the analysis at hand, any arguments stemming by means of association
from the disambiguating effect of respectively shall be dismissed as irrelevant. More
importantly, these comments emphasise that the scope of the respective modifier is
much more limited than that of the respectively modifier. Evidently, this means that
however strong the potential disambiguating effect of the adjective respective, it needs
to be targeted at a specific part of the sentence, in order to fulfill its strategic purpose
in any meaningful and linguistically accurate sense.

A closer reading of Article 53 CFREU might assist us in appreciating the actual scope
of the modifier used: “human rights and fundamental freedoms...as recognised, in
their respective fields of application, by Union law and international law [...] and by the
Member States’ constitutions”. Thus, one notices that the adjective respective is placed
in a subordinate clause, which provides a direct answer to the question “Where do the
Member States’ constitutions and Union law recognise human rights and fundamental
freedoms?” By this account, it becomes clear that the scope of the adjective respective is
meaningfully limited to forcing a distributive reading of the relationship between the
Member States’ constitutions and Union law and their respective fields of application
(i.e. Member States’ constitutions and their own field(s) of application; Union law and
its own field of application). Thus, the linguistic analysis reveals that the effect of the
adjective respective reaches no further than the subordinate clause, leaving the possibility
for ambiguity in the main sentence open.
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The construction “to be recognised [...] by Union law [...] and by the Member States’
constitutions” is left untouched by the disambiguating effect of the adjective respective
in the subordinate clause. To illustrate that the connection between the two is left in-
tact, one simply needs to formulate the question: “By whom are human rights and fun-
damental freedoms recognised?” This immediately demands the answer of “by Union
law [...] and by the Member States’ constitutions”. In this case, it still remains a matter
of ambiguity whether these actors commit the act of recognition together and sepa-
rately (distributive construal) or together and jointly (collective construal). Finally,
Okada has disproved the traditional view that respective can successfully function as a
predicate distributive operator, which means its scope is limited solely to that of a
nominal distributive operator (Okada, 1999: 877-879).

In the face of the evidence presented here, it seems that the controversy surround-
ing the primacy of EU law in Article 53 CFREU was not effectively eliminated with the
introduction of the phrase “in their respective fields of application”. The disambiguat-
ing effect of the respective modifier was solely employed to address issues of scope of
application, thus leaving unresolved ambiguity as to the source of authority, inherent
in the construction “to be recognised [...] by Union law [...] and by the Member States’
constitutions”.

5. EC)’s Strategic Resolution of Ambiguity in the Case of Mel-
loni and Its Significance for the Authority of EU Law

5.1. The Normative Implications of the Sample of Ambiguity

Through the preliminary reference by the Spanish Constitutional Court, the EC]J is in-
vited to interpret Article 53 CFREU. To my mind, this constitutes an offer for ambigui-
ty resolution, which the ECJ chooses to accept in the case at hand. In issuing the pre-
liminary ruling, the EC]J essentially commits the act of ambiguity resolution. More im-
portantly, the case of Melloni presents an opportunity for the ECJ to engage in strategic
ambiguity resolution. Due to the ambiguous language arguably contained in Article 53
CFREU, there exist two equally legitimate paraphrases of the relevant sample of ambi-
guity, enabling the ECJ to plausibly and convincingly argue in either direction. Never-
theless, the EC]J selects the option that is more favourable for the EU legal order from a
systemic point of view, even at the expense of foregoing the grounding effect of more
traditional forms of legal reasoning nearly altogether.

To reiterate, in the preliminary reference of Melloni, the Spanish Constitutional
Court (SCC) essentially sought answer to the following question (paraphrased): “May a
national standard of fundamental rights protection in the area of the European Arrest
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Warrant, which is higher than the EU standard, be applied instead of the EU stand-
ard?” Paraphrase 1 (“as considered together and jointly”) implies that the Charter pro-
vides a homogenous level of protection, which leads to the negative answer favoured
by the ECJ. In contrast, Paraphrase 2 (“as considered together and separately”) implies
that the Charter provides a heterogenous level of protection, which allows for the af-
firmative answer favoured by the SCC. The European Court of Justice held that the on-
ly standard of protection of fundamental rights it finds acceptable to implement is the
one prescribed by EU law, which resulted in the rejection of the application of a higher
standard enshrined in the Member State’s constitution. Paraphrase 1 was preferred
over Paraphrase 2 in the outcome of the Melloni preliminary ruling, implying a homog-
enous level of protection was ultimately established.

Let us examine the legal implications flowing from this linguistic phenomenon in
further detail. I argue that even if one accepts that the fields of application of the two
sources of law are distinctly separate, as the modifier respective suggests, the provision
leaves the matter of the prevailing authority in cases of overlap ambiguous. The text
provides for only two plausible interpretations as to the interaction between the EU
standard and the national standard of protection (i.e. together and separately or together
and jointly). However, the provision does nothing to resolve this ambiguity, thus result-
ing in a peculiar manifestation of pluralism (Walker, Maduro, Kumm & Komarek cited
in Lenaerts, 2012: 398), whereby the legal text suggests the same “human rights and
fundamental freedoms” are recognised by two sources simultaneously, with each
source being supreme in its own domain. In other words, the sources of law need not
actually overstep the boundaries of their respective field of application to come into
conflict. In the area of overlap, they remain two separate, but parallel planes. In this
sense, the Melloni preliminary ruling is a particularly apt illustration of the lack of hier-
archy between parallel sources of authority, with the resulting overlap between the ex-
isting and the succeeding regimes often left unregulated in treaties — a trend identified
by Alter, Helfer & Madsen (2016: 4-5) in their recent work on the authority of interna-
tional courts.

Let us consider the notion of an overlap in relation to the goals Article 53 CFREU
was set to achieve. De Boer contends that not only is an overlap between the scope of
application of the Charter and that of the Member States’ constitutions already exist-
ent in the case-law of the national constitutional courts, but also that without even the
mere theoretical possibility of an overlap, Article 53 CFREU would be obsolete (de Boer,
2013: 1092-1093). More importantly, after expressing his agreement with the views of
Liisberg and of Advocate General Bot in relation to the underlying purpose of Article 53
CFREU, he states any reliance on the subordinate clause found therein, instead of on
the principle of the primacy of EU law, to be “confusing” (de Boer, 2013: 1093). There-
fore, one may conclude that the issue of the primacy of EU law is unlikely to be une-
quivocally resolved by the subordinate clause of Article 53 CFREU, since its obligatory
distributive reading “would deprive Article 53 of the Charter of its effet utile” (Lenaerts,
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2012: 398). Logically, the primacy of EU law must be dealt with elsewhere in the con-
tents of the provision, to allow for the Spanish Constitutional Court and the European
Court of Justice to speculate on the problem on the basis of Article 53 CFREU. The con-
struction “to be recognised [...] by Union law [...] and by the Member States’ constitu-
tions” seems to be an appropriate contender, as it reflects the interaction between the
two different standards in a legally and linguistically faithful manner.

5.2. The EC)’s Strategic Decision-Making

The case of Melloni arguably produces a disappointing result for the individual - Mr
Melloni, as he is left to enjoy the lower standard of protection of their fundamental
rights, provided by the EU, when there is a higher national standard available. This
demonstrates what the European Court of Justice is prepared to sacrifice to affirm its
core systemic values — “the primacy, unity and effectiveness of EU law” (Case C-399/11:
para. 60). As Besselink succinctly puts it, “the court settles for absolute primacy as a
greater concern than substantive rights” (Besselink, 2014: 1189).

Furthermore, in Melloni, the European Court of Justice may be said to be making an
implied affirmation of absolute primacy (Besselink, 2014: 1180-1183). The rejection of
both a lower and a higher national standard is meant to effectively lead to only one
outcome: an affirmation of the EU standard as the only valid standard, under which
national rights are protected. Torres Perez also supports the view that the ECJ’s rea-
soning in para. 60 of the Melloni preliminary ruling amounts to an absolute conception
of primacy, meaning that the Charter “is not just a floor, but it might also become in
practice a ceiling” (Torres Perez, 2014: 317).

However, Advocate General Bot insists on a different interpretation of the value of
the case, namely one that concentrates on the strategic goals behind the need to ensure
the effectiveness of the European Arrest Warrant. Advocate General Bot argues this
point as follows:

“There is [...] a clear link between the approximation of the laws of the Member States concerning the

rights of individuals in criminal proceedings and the enhancement of mutual confidence between
those states” (Bot, 2012: para. 114).

The European Arrest Warrant demands a high level of mutual confidence, which could
be achieved by promoting and speeding up judicial cooperation (Bot, 2012: para. 115).
The ultimate goal is for “the European Union to become an area of freedom, security
and justice by basing itself on the high degree of confidence which should exist be-
tween the Member States.” (Bot, 2012: para. 115). Evidently, the European Arrest War-
rant is merely a procedural manifestation of a much grander purpose.

Thus, the following question arises: How does one reconcile these two diverging
conceptual frameworks (absolute primacy v. mutual trust) for the reasoning and out-
come in Melloni? In other words, what exactly is the strategic value of the case of Mello-
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ni for the authority of EU law? It seems to me that the EC] purposefully uses the well-
known language and rhetoric of primacy to pave the way for the principle of mutual
trust — a relatively new and vulnerable concept in comparison. Advocate General Bot
summarises the challenge the EU legal order faces in this respect:

“In the absence of harmonisation of procedural guarantees, it would be difficult for the European Un-

ion to progress in the application of the principle of mutual recognition and in the construction of a
real area of freedom, security and justice” (Bot, 2012: para. 117).

To sum up, the ECJ is determined to fortify the doctrine of mutual trust within the Ar-
ea of Freedom, Security and Justice by effectively allowing no exceptions to the princi-
ple of primacy, even at the expense of a potential backlash from the national constitu-
tional courts (Ostropolski, 2015: 175-176).

5.3. The Response by the Spanish Constitutional Court

It is questionable to what extent the ECJ’s risky strategy was justified, since after pre-
liminary ruling was issued, the Spanish Constitutional Court made clear its displeas-
ure with the ECJ’s approach of asserting absolute primacy, albeit not explicitly. The fact
that the national constitutional court confirmed the outcome of the Melloni prelimi-
nary ruling with a significant delay of nearly a year (Torres Perez, 2014: 319) was per-
haps telling of the mounting tension between the participants in the judicial dialogue
(Pliakos & Anagnostaras, 2015: 119).

In its judgment, the Spanish Constitutional Court set out to implicitly, but deci-
sively, reassert its authority in matters of fundamental rights protection, to the effect
that the last word in case of constitutional conflict with the ECJ would belong to the
Spanish Constitutional Court (Torres Perez, 2014: 320). In its determination to
achieve this end, the Tribunal Constitucional was prepared to effectively treat the ECJ’s
reasoning in the Melloni preliminary ruling as “a mere hermeneutic tool” (Torres Pe-
rez, 2014: 323). Therefore, it resolutely put forward its own constitutional argumenta-
tion on a revised interpretation of the right to fair trial, which is not without substan-
tial defects (Torres Perez, 2014: 322-323). It is also worth noting that despite its other-
wise extensive argumentation, the Spanish Constitutional Court remained “strikingly
defiant” (Torres Perez, 2014: 320) in keeping its silence on the interpretation of Article
53 CFREU. Such a decision is consistent with its approach of largely ignoring the ECJ’s
reasoning in Melloni.

Additionally, it may be argued that by endeavouring to re-conceptualise the case as
a mere exercise in interpreting the national constitution, the Spanish Constitutional
Court completely disregards the impact of the Melloni preliminary ruling as an ex-
pression of the authority of EU law on the national constitutional order (Pliakos &
Anagnostaras, 2015: 119-120). Moreover, Perez (2014: 322) also shares the view put
forward by Pliakos & Anagnostaras (2015: 120) that the national constitutional court
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fails to conceal that it reconsidered its constitutional standard not by its own initia-
tive or by virtue of other international law instruments, but because of the Melloni pre-
liminary ruling.

6. Conclusion

The ambiguity at the heart of Article 53 CFREU, viewed concurrently through the prism
of both pragmatics and legal interpretation, sets the scene for the ECJ’s decision-making
based on strategic ambiguity resolution in Melloni. The strategic value of this act lies in
establishing equivalence between two competing lines of interpretation, thus placing
the law-making initiative firmly in the hands of the ECJ. This characteristic of a key
treaty provision robs the Court of guidance on a point of law integral to the implemen-
tation of the authority of EU law and forces it to rely on meta-teleological interpreta-
tion to an extreme degree. Thus, Melloni demonstrates that the constitutional peculiar-
ities of the EU legal order demand the employment of creative judicial interpretation.
It seems that the canonical understanding of judicial activism is too limiting and thus
inadequate to faithfully and effectively respond to the judicial interpretation needs of
the system.

Moreover, by framing the legal problem in terms of a binary choice, ambiguity facil-
itates a deeper understanding of the ECJ’s priorities. It is through an acknowledge-
ment of the available alternative that one can fully appreciate the corresponding con-
stitutional cost the EC] is prepared to pay for the fulfillment of its goals. This is true for
the reinforcement of the doctrine of mutual trust at the expense of the level of funda-
mental rights protection granted to the individual. It is also valid in terms of taking the
risk of aggravating the relationship with a national constitutional court for the sake of
promoting the trinity of concepts, essential to the implementation of the authority of
EU law on a systemic level. The ECJ’s insistence on safeguarding the concepts of “the
primacy, effectiveness and unity of EU law” (Case C-399/11: para. 60) shows its prefer-
ence for system-building through concepts, rather than system-maintenance through
acceptability. The reaction of the Spanish Constitutional Court confirms that the ECJ’s
decision was taken to the detriment of acceptability.
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